
MEMORANDUM

TO: STEPHEN D. ANDERSON
FROM: RANEN S. SCHECHNER
RE: ACTON/BOH: RIGHT OF ABUTTING LANDOWNERS TO TIE-IN TO

SEWER UNDER PUBLIC WAY
DATE: 6/01/03

Ouestion

If theTown ofActon permitsapropertyownersituatedoutsidethe sewerdistrict to tie
into themunicipal sewersystemby constructinga 1/4 mile longpressureline in the public way,
andthatline runsin front of homesnot currentlyin the sewerdistrict, arethosehomeseligible to
tie into that line?

Short Answer

Yes. UnderG.L. c.40, § 21(5), the Town determineswhichsewerlinesare“common
sewers”to which abuttinglandownershavethe right to connect.Underthe Town’s SewerUse
Bylaw andRegulations,sewerlineswhichtravel underpublic waysareautomatically“common
sewers.”Accordingly, anabuttinglandownerhasthe right to tie-in.

Analysis

The right of a town residentto connectto a commonseweruponrequestis
establishedby GeneralLawsChapter83, § 3, which reads(emphasisadded):

The boardor officersofa city or town havingchargeofthe repair
andmaintenanceofsewersmay,uponrequestoftheownerofland
andpaymentbyhimoftheactualcostthereof,constructa
particularsewerfrom thestreetline to a houseorbuilding. A town
mayappropriatemoneyfor connectingestateswithin its limits with
commonsewers,andno estateshall, in anyyearin which suchan
appropriationis made,be connectedwith a commonsewerexcept
in themannerhereinafterprovided if theboardofhealthofa
town making suchappropriationshall order land abuttingupon a
public orprivateway in which a commonsewerhasbeenlaid to be
connectedwith suchsewer,or if theownerofsuchland shallmake
to theboardorofficer havingchargeofthemaintenanceandrepair
of sewersapplicationto connecthis landwith a commonsewer,
suchboardorofficershallmakesuchconnection.(emphasis
added)



In otherwords,if (1) privatepropertyabutsapublic or privateway throughwhich a
“commonsewer”hasbeenlaid, and(2) the landownerrequeststhat the boardconnecthis land
with the commonsewer,that connection~ii~ be madeby theTown, providedthat thereis
reasonablesewercapacityto supportthe addeddischarge.Fluhartyv. Board of Selectmenof
Hardwick, 382 Mass.14, 16 (1980);P & D ServiceCo., ZoningBoardof Appealsof Dedham,
359 Mass.96, 103 (1971);Clarkv. Boardof WaterandSewerCommissionersofNorwood,353
Mass.708, 710 (1968).

The question,then,becomeswhenis asewerline considereda“commonsewer”?

The right to establishacommonseweris providedto the Townby G.L.
Chapter40, § 21, which providesthat (emphasisadded):

Townsmay,for thepurposeshereinafternamed,makesuch
ordinancesandby-laws,not repugnantto law, as theymayjudge
mostconduciveto their welfare,which shall be bindingupon all
inhabitantsthereofandall personswithin their limits.

5) EstablishmentofCommonSewers.- For declaringanyseweror
drainlaid in any landor way, publicor private,openedor proposed
to be openedfor publictravel, to be a commonsewer,andthatit
shallnot be laid or connectedwith anyexistingcommonsewer
exceptby the boardor officers authorizedto lay andmaintain
commonsewers.

(6) Regulationofthe UseofSewers.- For regulating,undera
penaltynot exceedingfifty dollars for eachoffence,the useofthe
commonsewersandthe connectionswhich maybe made
therewith.

SeealsoG.L. c. 83, § 22 (“If an ordinanceor by-lawprovidesthatanydrainor sewerlaid in any
landor way,public or private,which is openedor proposedto be openedfor public travel and
accommodationshallbe a maindrain or commonsewer,andsuchdrain or seweris laid in a
privatewayor landatthe expenseof theownerthereto,his landshallnot be assessedfor such
drainor sewer,exceptfor the costof connectingit with the commondrainsor sewersalready
established.”).

The Town’s “SewerAssessmentBylaw” (Bylaw, SectionDl0) providesfor the laying
out, constructionandoperationof theTown’s sewersystemin broadterms,andfor the
constructionof thetreatmentfacility for the Middle Fort PondBrook SewerDistrict. It goesinto
considerablymoredetail concerningsewerassessments,assessmentrates,anduserfees. The
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Bylaw usesinterchangeablytheterms “commonsewer”1 and“public sewer”2,withoutdefining
either.

The Boardof Selectmenactingas the Town’s SewerCommissionerspassed“SewerUse
Regulations”on May 7, 2002,governingawide rangeof sewerissues,including building sewers,
connectingsewers,andtheuseof public andprivatesewers.Section 1 .B.l7 definesaPublic
Sewer” to meana “commonsewercontrolledby the Town of Acton” (secondemphasisadded).
Section 1 .E. 12 indicatesthat theTown controlsthe sewerconnectionin the public way
(emphasisadded):

The costof cleaning,maintaining,repairingor replacingany
particularsewerconnnectionshallbe paidby the propertyowners
connectedto saidsewersystem,up to the propertyline in apublic
way. The Townassumesthe liability whenlocatedin thepublic
~y.

Accordingly,by statute,the Town hasthe right to establishthatsewerlinesbuilt in the
public way are “commonsewers”,andthe Townhasdonesothroughits Bylaw andRegulations.
If the connectingpressuresewerin thepresentcaseis laid in thepublic way, it will bea
“commonsewer,” andabuttinglandownerswill havearight to tie into thepressureline under
GeneralLawsChapter83, § 3~3

SectionD.10.5 provides that the “Sewer Commissionersmayestablishreasonablefeespursuantto
G.L. c. 83, § 17 to covercostsof constructionof common sewersand other facilitiesrequiredto serve land not
previously servedby thesewersystemandnot previouslyassessedto the ownerof suchland. Any suchfeeshall be
reducedto the extentthelandownerpayssuchexpenses,in accordancewith G.L. c. 83, § 22” (emphasisadded).

2 SectionD.lO.2.aprovidesthat the“Town, actingthrough its SewerCommissioners,shall assess

the ownersof all landabutting anyway in which thereis a public sewerline constructedby the Town, by theuniform
unit method, asauthorizedby G.L. c. 83 §15” (emphasisadded). SectionD. 10.3 providesthat the “Sewer
Commissionersshall establishjust andreasonablefeesfor the useof the public sewersystemby the ownerof any
land, including public land, not liable to assessment,which fee shall bebasedon the avoidedCost of constructionof
sewagedisposalfacilities to servesuchland” (emphasisadded). SectionD.lO.9 providesthatthe “Sewer
Commissionersmay establishrules and regulationsconcerningthe useof the public sewersystem,including but not
limited to, rules and regulationsprohibiting thedeposit of any harmful ordeleterioussubstanceinto the system, for
regulatingconnectionsto the systemand establishingcivil penaltiesfor violation of suchrules” (emphasisadded).

This conclusionis distinguishablefrom Riccio v. Dandreo,3 Mass.L. Rptr. 420, 420 (Sup. Ct.

1995). In that case,to obtain a building permit to constructtheir house,theplaintiffs were required,at their own
expense,to have thetown’s sewermain extended125 feet undera private way to a point neartheir parcel. Riccio v.
Dandreo,Threeyearslater, thedefendantpurchaseda parcelof land further alongthe sameprivate way. To obtain a
building a permit, the defendantwas requiredto extendthe sewermain (which the plaintiffs had built in the private
way)anadditional 135 feet. The plaintiffs suedthe defendantto preventthetie-in and the court ruled in their favor.
The court heldthat “until suchtime asthe town may enactanordinancedeclaringthe sewerand watermains in
questionto be operatedfor public useand accommodation,seec. 40 s 2 1(b) [sic], or the town otherwiseacceptsthe
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By allowingthe connectionof apropertyoutsidethe sewerdistrict to the publicsewerby
a 1/4 mile sewerconnectionlaid in the public way, the Townwouldeffectivelybe enlargingthe
SewerDistrict for thatlengthof pipe. Beforedoing so, theTown shouldconsiderthe effect on
the capacityof theplant andshouldensurethatthe connectingproperty or propertiesaresubject
to andassessedwith appropriatesewerbettermentandsewerusecharges.

act\gen-newest\health\commonsewer1 B.wpd

private sewer... as part of the public systems,defendantmaynot legally connecttheretowithout theplaintiff’s
permission.”Dandreo,3 Mass.L. Rptr. at420. Seealso Abbott v, Boardof Waterand SewerCommissionersof
Hopkinton, 40 Mass.App. Ct. 495, 496 - 497 (holding that a private line mustbe “acceptedor designatedas a
common sewer”by the Boardpursuantto G.L. c. 83, § 1). Theseprivate sewersin private waysare distinguishable
from a sewerconstructedin the public way which theapplicableBylaw andRegulationstreatasa common/public

sewer.
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Steve Ledoux

From: Doug Halley

Sent: Thursday, June 05, 2008 10:26 AM

To: John Murray; Steve Ledoux

Subject: RE: Request for Approval to connect to Sewer System

With the Powdermill expansion the Town wanted ownership because the work was within the Town right of way
and multiple users were involved, in particular future users to the pump station. In this case a small portion of the
work will be along High Street, the great majority will be in an easement on the Faulkner Mill property. As for
additional users Corey’s information shows that no one gains a right to access to the sewer with this work so any
additional connections would need approval by the Sewer Commissioners. I believe that Mr. Alesbury will have no
problem with a condition prohibiting a 40B.

Original Message
From: John Murray
Sent: Thursday, June 05, 2008 10:16 AM
To: Doug Halley; Steve Ledoux
Subject: RE: Request for Approval to connect to Sewer System

Steve & Doug:

I have spoken to Lauren twice today. She would like a briefing tomorrow morning and in her opinion 4
selectpersons are in favor of the proposal.

My interpretation of outstanding items are:

1. Who will maintaining the pipe in the sidewalk?
2. Is the board able to add conditions such a no 40B?
3. How does it effect others - rights and obligations?

John

From: Doug Halley
Sent: Thursday, June 05, 2008 10:00 AM
To: Steve Ledoux; John Murray
Subject: FW: Request for Approval to connect to Sewer System

Attached is information Corey has found regarding the Alesbury’s property and their abutters. The plan
attached and the Tax Atlas indicate that only Lot 1 (the Alesbury’s lot) has frontage on High Street. All the
lots seem to have rights in the easement that services the properties.

Original Message
From: Corey York
Sent: Thursday, June 05, 2008 9:35 AM
To: Doug Halley
Subject: RE: Request for Approval to connect to Sewer System

Attached are copies of the plan & the deeds that I researched for 20 & 22 High Street. The deed for 20
High Street (Lots 2, 3 & 4 on Plan Book 7098 Page End) states the following:

“Said premises are conveyed together with the buildings thereon and all rights which
the grantors have in and to said strip of land left for a street or way and
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shown on said plan.”

The deed for 22 High Street (Lot 1 on Plan Book 7098 Page End) only includes a standard disclaimer
about easements, restrictions and agreements of record.

The deed for 18 High Street (Lot 5 on Plan Book 7098 Page End) does seem to discuss the strip of land for
the said street.

There were some earlier references to deeds and Probates of a will for this property that we do not have in
our files.

I briefly looked through my street folder for High Street, but I did not find any more info. Hopefully, this info
helps.

Thank You,
Corey York
Acton Engineering Department

Original Message
From: Steve Ledoux
Sent: Wednesday, June 04, 2008 2:57 PM
To: Doug Halley
Cc: Corey York; Lauren Rosenzweig
Subject: FW: Request for Approval to connect to Sewer System

Doug

Can you look at the Alesbury situation and determine if his immediate neighbors abut the public way
and therefore would be subject to a sewer betterment? It is my recollection from our previous
discussion the may not directly abut High St.

The BoS would like to bring closure to his request next Monday night.

Steven L. Ledoux
Town Manager
472 Main St
Acton, MA 01720
Telephone:(978) 264-9612
Fax: (978) 264-9630

When writing or corresponding, please be aware that the Secretary of State has determined that
most email is a public record and, therefore, may not be kept confidential.

From: Alesbury, Bill [mailto:bill.alesbury©hp.com]
Sent: Sunday, May 04, 2008 6:55 PM
To: Board of Selectmen
Subject: Request for Approval to connect to Sewer System

A. William & Debra S. Alesbury
22 High Street

Acton, MA 01720
(978) 263-3788
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May 4, 2008

Board of Selectmen
Town of Acton
472 Main Street
Acton, MA 01720
bos©acton-ma.gov

Subject: Request for approval to connect to Sewer System

Dear Board of Selectmen,

As abutters to the parcel of land owned by Mr. James Fenton on High Street near Erikson’s Grain
Mill, we have followed closely and participated in many of the town proceedings which occurred
three years ago relating to the Faulkner Mills project proposed at the time. Now that work has
started anew we would like to reopen a request we originally made to the Board of Selectmen in
early 2005.

As such, the purpose of this letter is to formally request the Board’s approval to allow us to connect
to the town sewer system through Mr. Fenton’s project. We had been in contact with Mr. Fenton
three years ago regarding this possibility and again last month on this matter; he continues to be
very supportive of working with us. We have also been in contact with the Board of Health and
have received some encouragement regarding the feasibility of our proposal.

If the Board grants us this privilege, we would also like to ask the Board’s support in allowing us to
pay the one time $12,311 betterment fee over the remaining number of years other Acton
residences already connected to the system have been afforded. While we have not yet obtained
detailed construction quotes to bring a connecting pipe to our property underneath the sidewalk
currently under construction, Mr. Fenton has suggested the cost could be in the range of $20-25
thousand. It is our understanding that the cost of installing this pipe would be paid by us and
potentially two other residences that could be served by this connection, but it would not paid by
the town. Therefore, gaining the Board’s support to allow us to pay the betterment fee over time
would make a very big difference to us.

As the sidewalk construction phase is expected to resume within the next month, we are ready to
respond to any questions and additional information the Board may request to help enable an
expeditious decision to this request.

Sincerely,

A. William & Debra S. Alesbury
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